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DECLARATION OF JOHN R. MALKINSON, ESQUIRE 
 

I, John R. Malkinson, declare as follows: 

1. I am a Member and Shareholder of the law firm of Malkinson & Halpern, P.C. 

My firm is counsel to Wixon, Inc., a plaintiff in this action.  I make this Declaration based on my 

personal knowledge.  If called as a witness, I could and would competently testify to the matters 

stated herein. 

2.  This Declaration pertains to the hours worked by professionals in my firm, and 

the expenses incurred by this firm, during the period from January 2009 through February 2011. 

My firm has submitted to Interim Co-Lead Counsel in this case (i) monthly reports setting forth 

the hours which this firm (by individual) has devoted to work on this case for the foregoing 

period of time, and (ii) monthly reports setting forth the expenses incurred in connection with 

this firm’s work on the case during that same period. These monthly reports are based upon 

records of time and expenses regularly maintained by my firm in the normal course of 

conducting its business. 

 3. At the direction of Interim Co-Lead Counsel, my firm has performed the 
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following tasks in this litigation:  Extended factual research on defendants Ohio Fresh Eggs and 

the related defendant Hollandale entities, including as to their respective egg business, ownership 

and management; schedule and conduct numerous Meet & Confer sessions with counsel for 

Ohio Fresh Eggs to address and resolve various objections raised by that defendant to plaintiffs’ 

written discovery, followed by drafting and sending detailed correspondence as to resolved and 

unresolved issues, and submitting summary memoranda to co-lead counsel; factual research 

regarding defendant, Rose Acre Farms, a primary supplier to our client and others, and drafting 

of related proposed language for the consolidated amended complaint; substantial work with our 

representative client to identify all document/data custodians and gather and obtain all relevant 

documents and data regarding their Eggs purchases; review and catalog all of our representative 

plaintiff’s transactional and non-transactional data and documents; work on proposed edits to co-

lead counsel’s e-discovery vendor’s agreement.    

4.  Attached as Exhibit 1 hereto is a chart setting forth, for the January 2009 through 

February 2011 time period:  (i) the individuals from this firm who have worked on this case; (ii) 

the dates of admission (attorneys) or years of experience (non-attorneys) for each individual that 

has worked on this case; (iii) the billable rates charged by each such individual, by year, for work 

performed on this case; (iv) the total number of hours that each individual has worked on this 

case, by year; (v) the total hours and total lodestar for the firm; and (vi) the total expenses less 

assessments for the firm.   

5. Attached as Exhibit 2 hereto are the monthly lodestar reports which this firm has 

submitted to Interim Co-Lead Counsel for the Direct Purchaser Class Plaintiffs from January 

2009 through February 2011.  The lodestar amount reflected in the reports attached hereto is for 

work assigned by Interim Co-Lead Class Counsel and was performed by professional staff at my 
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law firm for the benefit of the Direct Purchaser Plaintiff Class.  I have reviewed the lodestar 

reports attached hereto and can confirm that they are true and correct.  All work reported by 

individuals (attorneys and non-attorneys) on behalf of the Direct Purchaser Plaintiff Class in this 

matter was performed on a wholly contingent basis.  The rates set forth in the monthly reports 

attached as Exhibit 2 are the usual and customary, historical hourly rates in effect at the time 

work was performed.  These rates are the same as, or substantially similar to, rates used by my 

firm in similar types of actions.  In addition, my firm has submitted fee petitions in other cases 

that have reported hourly rates at amounts comparable to those sought herein, and courts have 

approved an award of attorneys’ fees in such cases.  Examples include: In re: Foundry Resins 

Antitrust Litigation (2004 md 1638, S.D. OH; fees awarded 2009) U.S.A. ex rel Asch v. Teller, 

Levitt & Silvertrust, 00 C 2290, and Asch v. Teller, Levitt & Silvertrust, 00 C 2291 (N.D. Ill.; 

fees awarded 2009) (presided over by different judges).   

6.   Attached as Exhibit 3 hereto are monthly charts setting forth the expenses 

incurred by this firm in connection with this litigation from January 2009 through February 

2011.   These costs were incurred on behalf of the Direct Purchaser Plaintiff Class by my firm on 

a contingent basis, and have not been reimbursed.   

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

 Executed on September 6, 2012, at Chicago, Illinois.  

     
 s/ John R. Malkinson 

       John R. Malkinson 
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